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Item 2.01 Completion of Acquisition or Disposition of Assets.

On August 23, 2023, Apexigen, Inc., a Delaware corporation (“Apexigen”), completed the previously announced strategic combination contemplated by that 
certain Agreement and Plan of Merger, dated as of May 23, 2023 (the “Merger Agreement”), with Pyxis Oncology, Inc., a Delaware corporation (“Pyxis Oncology”), 
and Ascent Merger Sub Corp., a Delaware corporation and a wholly owned subsidiary of Pyxis Oncology (“Merger Sub”). Pursuant to the Merger Agreement, Merger 
Sub merged with and into Apexigen, with Apexigen surviving as a wholly owned subsidiary of Pyxis Oncology (the “Merger”).

 At the effective time of the Merger (the “Effective Time”):

a)Each share of common stock, par value $0.0001 per share, of Apexigen (“Apexigen Common Stock”) that was issued and outstanding immediately prior to the 
Effective Time (other than (i) treasury shares, and (ii) any shares of Apexigen Common Stock held directly by Pyxis Oncology or Merger Sub) was 
automatically converted into the right to receive 0.1725 (the “Exchange Ratio”) shares of common stock, par value $0.001 per share, of Pyxis Oncology (“Pyxis 
Oncology Common Stock”). No fractional shares of Pyxis Oncology Common Stock were issued in connection with the Merger and the number of shares of 
Pyxis Oncology Common Stock issued to Apexigen stockholders was rounded down to the nearest whole share. 

b)Each option to purchase shares of Apexigen Common Stock (each, an “Apexigen Option”) outstanding immediately prior to the Effective Time was assumed 
and converted as of the Effective Time into an option to acquire, on substantially similar terms and conditions as were applicable under such Apexigen Option, 
the number of shares of Pyxis Oncology Common Stock determined by multiplying the number of shares of Apexigen Common Stock subject to such Apexigen 
Option immediately prior to the Effective Time by the Exchange Ratio (rounded down to the nearest whole share), with an exercise price per share equal to the 
exercise price per share of such Apexigen Option as of immediately prior to the Effective Time, divided by the Exchange Ratio (rounded up to the nearest whole 
cent).

c)Each award of restricted stock units of Apexigen (each, an “Apexigen RSU Award”) outstanding as of immediately prior to the Effective Time was assumed 
and converted as of the Effective Time into an award of Pyxis Oncology restricted stock units, with substantially similar terms and conditions as were applicable 
under such Apexigen RSU Award, that covers the number of shares of Pyxis Oncology Common Stock determined by multiplying the number of shares of 
Apexigen Common Stock subject to such Apexigen RSU Award immediately prior to the Effective Time by the Exchange Ratio (rounded down to the nearest 
whole share).

d)Each warrant to purchase shares of Apexigen Common Stock (each, an “Apexigen Warrant”) outstanding immediately prior to the Effective Time was 
assumed and converted as of the Effective Time into a warrant to acquire, on substantially similar terms and conditions as were applicable under such Apexigen 
Warrant, a number of shares of Pyxis Oncology Common Stock determined by multiplying the number of shares of Apexigen Common Stock subject to such 
Apexigen Warrant immediately prior to the Effective Time by the Exchange Ratio (rounded down to the nearest whole share), with an exercise price per share 
equal to the exercise price per share of such Apexigen Warrant as of immediately prior to the Effective Time, divided by the Exchange Ratio (rounded up to the 
nearest whole cent), with any fractional shares to be dealt with in accordance with the terms of such Apexigen Warrant.

Pyxis Oncology issued approximately 4,344,497 shares of Pyxis Oncology Common Stock as a result of the transaction. The issuance of Pyxis Oncology 
Common Stock was registered under the Securities Act of 1933, as amended (the “Securities Act”), pursuant to a registration statement on Form S-4 (File No. 333-
272510) filed by Pyxis Oncology with the U.S. Securities and Exchange Commission (the “SEC”) and declared effective on June 30, 2023 (the “Registration 
Statement”). The proxy statement/prospectus included in the Registration Statement contains additional information about the Merger Agreement and the transactions 
contemplated thereby.

 The foregoing is a general description of the Merger and Merger Agreement; it does not purport to be complete and is qualified in its entirety by reference to the 
Merger Agreement, which was filed as Exhibit 2.1 to Apexigen’s Current Report on Form 8-K filed with the SEC on May 24, 2023 and is incorporated herein by 
reference.

 The Merger Agreement has been filed by Apexigen with the SEC and has been described above to provide investors and Apexigen stockholders with 
information regarding the terms of the Merger Agreement and is not intended to modify or supplement any factual disclosures about Pyxis Oncology, Merger Sub or 
Apexigen or any of their respective affiliates. The representations, warranties and covenants contained in the Merger Agreement were made only for the purposes of the 
Merger Agreement, were made as of specific dates, were made solely for the benefit of the parties to the Merger Agreement and may not have been intended to be 
statements of fact, but rather, as a method of allocating risk and governing the contractual rights and relationships among the parties to the Merger Agreement. In 
addition, such representations, warranties and covenants may have been qualified by certain disclosures not reflected in the text of the Merger Agreement and may apply 
standards of materiality and other qualifications and limitations in a way that is different from what may be viewed as material by Pyxis Oncology’s stockholders or 
Apexigen’s stockholders. In reviewing the representations, warranties and covenants contained in the Merger Agreement or any descriptions thereof in this summary, it 
is important to bear in mind that such representations, warranties and covenants or any descriptions were not intended by the parties to the Merger Agreement to be 
characterizations of the actual state of facts or conditions of Pyxis Oncology, Merger Sub or Apexigen or any of their respective affiliates. Moreover, information 
concerning the subject matter of the representations and warranties may have 



changed after the date of the Merger Agreement, which subsequent information may or may not be fully reflected in public disclosures. For the foregoing reasons, the 
representations, warranties and covenants or any descriptions of those provisions should not be read alone and should instead be read in conjunction with the other 
information contained in the reports, statements and filings that Pyxis Oncology and Apexigen publicly file with the SEC.

Item 3.01 Notice of Delisting or Failure to Satisfy a Continued Listing Rule or Standard; Transfer of Listing.

The information set forth in Item 2.01 of this Current Report on Form 8-K is incorporated by reference into this Item 3.01.

 In connection with the consummation of the Merger, Apexigen notified the Nasdaq Capital Market (“Nasdaq”) and requested that it suspend trading of Apexigen 
Common Stock and Apexigen Warrants and remove Apexigen Common Stock and Apexigen Warrants from listing on Nasdaq, in each case, prior to the opening of the 
market on August 23, 2023. Apexigen also requested that Nasdaq file with the SEC a Form 25 Notification of Removal from Listing and/or Registration to delist 
Apexigen Common Stock and Apexigen Warrants from Nasdaq and deregister Apexigen Common Stock and Apexigen Warrants under Section 12(b) of the Securities 
Exchange Act of 1934, as amended (the “Exchange Act”). Apexigen also intends to file with the SEC a Form 15 with respect to Apexigen Common Stock and Apexigen 
Warrants, requesting that Apexigen Common Stock and Apexigen Warrants be deregistered under Section 12(g) of the Exchange Act and that its reporting obligations 
under Sections 13 and 15(d) of the Exchange Act be suspended.

Item 3.03 Material Modification to Rights of Security Holders.

The information set forth in Items 2.01, 3.01, 5.01 and 5.03 of this Current Report on Form 8-K is incorporated herein by reference.

Item 5.01 Changes in Control of Registrant.

As a result of the Merger, a change in control of Apexigen occurred, and Apexigen is now a wholly owned subsidiary of Pyxis Oncology. The information set 
forth in Items 2.01, 3.01, 5.02 and 5.03 of this Current Report on Form 8-K is incorporated herein by reference.

Item 5.02 Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory Arrangements of Certain 
Officers.

As of the Effective Time: (i) Apexigen’s directors and executive officers ceased serving in such capacities and (ii) Jakob Dupont, M.D., a former director of 
Apexigen, was appointed to the board of directors of Pyxis Oncology. 

Item 5.03 Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.

The information set forth in Item 2.01 of this Current Report on Form 8-K is incorporated by reference into this Item 5.03.

 In connection with the completion of the Merger, Apexigen’s second amended and restated certificate of incorporation was further amended and restated in its 
entirety to read as the certificate of incorporation set forth as Exhibit B to the Merger Agreement. Apexigen’s new amended and restated certificate of incorporation is 
filed as Exhibit 3.1 and is incorporated herein by reference. Also, in connection with the completion of the Merger, Apexigen’s amended and restated bylaws were 
further amended and restated to be the same as the bylaws of Merger Sub, as in effect immediately prior to the Effective Time, except that all references to the name of 
Merger Sub were changed to refer to the name of Apexigen. Apexigen’s new amended and restated bylaws are filed as Exhibit 3.2 and are incorporated herein by 
reference.

Item 9.01 Financial Statements and Exhibits.

 
(d) Exhibits
 
Exhibit No.

  
Description

2.1*  Agreement and Plan of Merger, dated May 23, 2023, by and among Pyxis Oncology, Merger Sub and Apexigen  
(incorporated by reference to Exhibit 2.1 of Apexigen’s Current Report on Form 8-K, filed with the SEC on May 24, 2023).

3.1  Amended and Restated Certificate of Incorporation of Apexigen.
3.2  Amended and Restated Bylaws of Apexigen.
104  Cover Page Interactive Data File (embedded within the Inline XBRL document).
 

https://www.sec.gov/Archives/edgar/data/1814140/000119312523152387/d493912dex21.htm


* Exhibits and/or schedules have been omitted pursuant to Item 601(a)(5) of Regulation S-K. Apexigen hereby undertakes to furnish supplementally copies of any of the omitted exhibits and schedules upon request by 
the SEC; provided, however, that Apexigen may request confidential treatment pursuant to Rule 24b-2of the Exchange Act for any exhibits or schedules so furnished
 



SIGNATURE

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto 
duly authorized.

   Apexigen, Inc.
    
Date: August 23, 2023 By: /s/ Pam Connealy
   Pam Connealy

Chief Financial Officer and Chief Operating Officer  

 



EXHIBIT 3.1

THIRD AMENDED AND RESTATED CERTIFICATE OF INCORPORATION

OF

APEXIGEN, INC.

 August 23, 2023

FIRST:  The name of the corporation is Apexigen, Inc. (the “Corporation”).

SECOND:  The Corporation shall have the authority to issue one class of shares to be designated Common Stock.  The 
total number of shares of Common Stock the Corporation has authority to issue is 1,000 with par value of $0.001 per share. 

THIRD: The registered office of the Corporation shall be at 1209 Orange Street, City of Wilmington, County of New 
Castle, 19801.  The registered agent of the Corporation at such address shall be The Corporation Trust Company.

FOURTH:  The purpose of the Corporation is to engage in any lawful act or activity for which corporations may be 
organized under the General Corporation Law of the State of Delaware.

FIFTH:  In furtherance and not in limitation of the powers conferred by statute, the Board of Directors is expressly 
authorized to make, alter, amend or repeal the Bylaws of the Corporation, but the stockholders may make additional bylaws and may 
alter, amend or repeal any Bylaws of the Corporation whether adopted by them or otherwise.

SIXTH:  The number of directors of the Corporation shall be fixed from time to time by, or in the manner provided in, 
the Bylaws of the Corporation.  Elections of directors need not be by written ballot unless the Bylaws of the Corporation so provide.

SEVENTH:  A director of the Corporation shall not be personally liable to the Corporation or its stockholders for 
monetary damages for breach of fiduciary duty as a director, except for liability (i) for any breach of the director’s duty of loyalty to the 
Corporation or its stockholders, (ii) for acts or omissions not in good faith or which involve intentional misconduct or a knowing 
violation of law, (iii) under Section 174 of the General Corporation Law of the State of Delaware or (iv) for any transaction from which 
the director derived an improper personal benefit.  If the General Corporation Law of the State of Delaware is amended to authorize 
corporate action further eliminating or limiting the personal liability of directors, then the liability of a director of the Corporation shall 
be eliminated or limited to the fullest extent permitted by the General Corporation Law of the State of Delaware, as so amended.  Any 
repeal or modification of the foregoing provisions of this Article Seventh by the stockholders of the Corporation shall not adversely 
affect the elimination or limitation of liability or alleged liability pursuant hereto of any director of the Corporation for or with respect to 
any alleged act or omission of the director occurring prior to such repeal or modification.

EIGHTH:  The Corporation shall indemnify, to the fullest extent permitted by applicable law as it presently exists or 
may hereafter be amended, any director or officer of the Corporation who was or is a party or is threatened to be made a party to any 
threatened, pending 

 



or completed action, suit or proceeding, whether civil, criminal, administrative or investigative (a “Proceeding”), by reason of the fact 
that such person is or was a director or officer of the Corporation, or is or was serving at the request of the Corporation as a director, 
officer, employee or agent of another corporation, partnership, joint venture, trust or other enterprise, including service with respect to 
employee benefits plans, against expenses (including attorneys’ fees), judgments, losses, fines and amounts paid in settlement 
(collectively, “Losses”) actually and reasonably incurred by such person in connection with such Proceeding if such person acted in good 
faith and in a manner such person reasonably believed to be in or not opposed to the best interests of the Corporation, and, with respect to 
any criminal action or proceeding, had no reasonable cause to believe such person’s conduct was unlawful.  Notwithstanding the 
preceding sentence, the Corporation shall be required to indemnify a person in connection with a Proceeding commenced by such person 
only if the commencement of such Proceeding was authorized in the specific case by the Board of Directors.  

The Corporation shall have the power to indemnify, to the fullest extent permitted by applicable law as it presently 
exists or may hereafter be amended, any person who was or is a party or is threatened to be made a party to any Proceeding by reason of 
the fact that such person is or was an employee or agent of the Corporation, or is or was serving at the request of the Corporation as a 
director, officer, employee or agent of another corporation, partnership, joint venture, trust or other enterprise, including service with 
respect to employee benefits plans, against Losses actually and reasonably incurred by such person in connection with such Proceeding if 
such person acted in good faith and in a manner such person reasonably believed to be in or not opposed to the best interests of the 
Corporation, and, with respect to any criminal action or proceeding, had no reasonable cause to believe such person’s conduct was 
unlawful.  

Given that certain jointly indemnifiable claims (as defined below) may arise due to indemnification provided by 
certain indemnitee-related entities (as defined below) to the indemnified parties pursuant to this Article Eighth (the “Indemnified 
Parties”), the Corporation shall be fully and primarily responsible for the payment to the Indemnified Parties in respect of 
indemnification or advancement of expenses in connection with any such jointly indemnifiable claims, pursuant to and in accordance 
with the terms of this Article Eighth, irrespective of any right of recovery the Indemnified Parties may have from the indemnitee-related 
entities.  Under no circumstance shall the Corporation be entitled to any right of subrogation or contribution by the indemnitee-related 
entities, and no right of advancement or recovery the Indemnified Parties may have from the indemnitee-related entities shall reduce or 
otherwise alter the rights of the Indemnified Parties or the obligations of the Corporation hereunder.  In the event that any of the 
indemnitee-related entities shall make any payment to any of the Indemnified Parties in respect of indemnification or advancement of 
expenses with respect to any jointly indemnifiable claim, the indemnitee-related entity making such payment shall be subrogated to the 
extent of such payment to all of the rights of recovery of such Indemnified Parties against the Corporation, and the Indemnified Parties 
shall execute all documents reasonably required and shall do all things that may be reasonably necessary to secure such rights, including 
the execution of such documents as may be necessary to enable the indemnitee-related entities effectively to bring suit to enforce such 
rights.  Each of the indemnitee-related entities shall be third-party beneficiaries with respect to this Article Eighth, entitled to enforce this 
Article Eighth. 

A right to indemnification arising under this Certificate of Incorporation shall not be eliminated or impaired by an 
amendment to this Certificate of Incorporation after the occurrence of the act or omission that is the subject of the Proceeding for which 
indemnification is sought. 

 



For purposes of this Article Eighth, the following terms shall have the following meanings: 

(i)the term “indemnitee-related entities” means any corporation, limited liability company, 
partnership, joint venture, trust, employee benefit plan or other enterprise (other than the Corporation) from whom an 
Indemnified Party may be entitled to indemnification or advancement of expenses on account of Proceedings or Losses 
with respect to which, in whole or in part, the Corporation may also have an indemnification or advancement 
obligation. 
 

(ii)the term “jointly indemnifiable claims” shall be broadly construed and shall include, without 
limitation, Proceeding for which any of the Indemnified Parties shall be entitled to indemnification or advancement of 
expenses from both (i) the Corporation, on the one hand, and (ii) any indemnitee-related entity pursuant to any other 
agreement between any indemnitee-related entity and the Indemnified Party pursuant to which such Indemnified Party 
is indemnified, the laws of the jurisdiction of incorporation or organization of any indemnitee-related entity and/or the 
certificate of incorporation, certificate of organization, bylaws, partnership agreement, operating agreement, certificate 
of formation, certificate of limited partnership or other organizational or governing documents of any indemnitee-
related entity, on the other hand.

 

 NINTH: Except as provided in Article Seventh and Article Eighth above, the Corporation reserves the right to amend, alter, change or repeal any 
provision contained in this Third Amended and Restated Certificate of Incorporation, in the manner now or hereafter prescribed by statute, and all 
rights conferred upon stockholders herein are granted subject to this reservation.

***********************************

 
 

 

 



 
EXHIBIT 3.2

 

 
BYLAWS

OF

PYXIS ONCOLOGY ACQUISITION CORP.,

A DELAWARE CORPORATION

 
 

 



 
BYLAWS

 
OF

PYXIS ONCOLOGY ACQUISITION CORP.
 
 

ARTICLE I

OFFICES
 
SECTION 1.01 The Corporation may have offices at such places both within and without the State of Delaware as the Board of 

Directors may from time to time determine or the business of the Corporation may require.

ARTICLE II 

STOCKHOLDERS MEETINGS
 

SECTION 2.01 Annual Meetings.  An annual meeting of stockholders shall be held for the election of directors and the 
transaction of such other business as may properly be brought before the meeting in accordance with these Bylaws at such date, time and 
place, if any, as may be fixed by resolution of the Board of Directors of the Corporation from time to time. The Board of Directors may, 
in its sole discretion, determine that the meeting shall not be held at any place, but shall be held solely by means of remote 
communication, subject to such guidelines and procedures as the Board of Directors may adopt, as permitted by applicable law.

SECTION 2.02 Special Meetings.  Special meetings of stockholders for any purpose or purposes may be called at any time 
only by the Chairman of the Board, if any, the holders of a majority of the outstanding shares, or pursuant to a resolution approved by a 
majority of the whole Board of Directors or by a committee of the Board of Directors authorized to call such meetings and by no other 
person.  The Board of Directors may, in its sole discretion, determine that the special meeting shall not be held at any place, but shall be 
held solely by means of remote communication, subject to such guidelines and procedures as the Board of Directors may adopt, as 
permitted by applicable law.  The business transacted at a special meeting of stockholders shall be limited solely to matters relating to the 
purpose or purposes stated in the Corporation’s notice of meeting.

SECTION 2.03 Notice of Meetings.  Written notice of all meetings of the stockholders, stating the place, date and hour of the 
meeting, the means of remote communications, if any, by which stockholders and proxy holders may be deemed to be present in person 
and vote at such meeting, and the place within the city or other municipality or community at which the list of stockholders may be 
examined, shall be mailed or delivered to each stockholder entitled to vote at such meeting not less than ten nor more than 60 days prior 
to the meeting.  Notice of any special meeting shall state in general terms the purpose or purposes for which the meeting is to be held.  

 



 
SECTION 2.04 Stockholder Lists.  The officer of the Corporation who has charge of the stock ledger shall prepare, at least ten 

days before every meeting of stockholders, a complete list of the stockholders entitled to vote at the meeting, arranged in alphabetical 
order, and showing the address of each stockholder and the number of shares registered in the name of each stockholder.  Such list shall 
be open to the examination of any stockholder, for any purpose germane to the meeting for a period of at least ten days prior to the 
meeting on a reasonably accessible electronic network, provided that the information required to gain access to such list is provided with 
the notice of the meeting, or during ordinary business hours, at the principal place of business of the Corporation.  In the event that the 
Corporation determines to make the list available on an electronic network, the Corporation may take reasonable steps to ensure that 
such information is available only to stockholders of the Corporation.  If the meeting is to be held at a place, the list shall also be 
produced and kept at the time and place of the meeting during the whole time thereof and may be inspected by any stockholder who is 
present.  If the meeting is to be held solely by means of remote communication, the list shall be open to the examination of any 
stockholder during the whole time thereof on a reasonably accessible electronic network, and the information required to access such list 
shall be provided with the notice of the meeting.  The stock ledger shall be the only evidence as to who are the stockholders entitled to 
examine the stock ledger, the list of stockholders or the books of the Corporation, or to vote in person or by proxy at any meeting of 
stockholders.

SECTION 2.05 Adjournments.  Any meeting of stockholders may be adjourned from time to time to reconvene at the same or 
some other place, if any, and notice need not be given of any such adjourned meeting if the date, time and place, if any, thereof and the 
means of remote communication, if any, by which stockholders and proxyholders may be deemed present in person and vote at such 
adjourned meeting are announced at the meeting at which the adjournment is taken.  At the adjourned meeting any business may be 
transacted which might have been transacted at the original meeting.  If the adjournment is for more than 30 days, or if after the 
adjournment a new record date is fixed for stockholders entitled to vote at the adjourned meeting, the Board of Directors shall fix a new 
record date for notice of the adjourned meeting and shall give notice of the adjourned meeting to each stockholder of record entitled to 
vote at the adjourned meeting as of the record date fixed for notice of the adjourned meeting. 

SECTION 2.06 Quorum.  Except as otherwise provided by law, the Certificate of Incorporation or these Bylaws, the presence 
in person or by proxy of the holders of stock having a majority of the votes which could be cast by the holders of all outstanding stock 
entitled to vote at the meeting shall constitute a quorum at each meeting of stockholders.  In the absence of a quorum, the stockholders 
so present may, by the affirmative vote of the holders of stock having a majority of the votes which could be cast by all such holders, 
adjourn the meeting from time to time in the manner provided in Section 2.05 of these Bylaws until a quorum is present.  If a quorum is 
present when a meeting is convened, the subsequent withdrawal of stockholders, even though less than a quorum remains, shall not 
affect the ability of the remaining stockholders lawfully to transact business.

SECTION 2.07 Voting; Proxies; Required Vote.   

(a)Except as otherwise provided in the Certificate of Incorporation, each stockholder shall be entitled to one vote for each share 
of capital stock held by such stockholder.  Voting at 

 



 
meetings of stockholders need not be by written ballot and need not be conducted by inspectors of election unless so determined by the 
holders of stock having a majority of the votes which could be cast by the holders of all outstanding stock entitled to vote which are 
present in person or by proxy at such meeting.  Unless otherwise provided in the Certificate of Incorporation, directors shall be elected by 
a plurality of the votes cast in the election of directors.  Each other question shall, unless otherwise provided by law, the Certificate of 
Incorporation or these Bylaws, be decided by the vote of the holders of stock having a majority of the votes which could be cast by the 
holders of all stock entitled to vote on such question which are present in person or by proxy at the meeting.

(b)Each stockholder entitled to vote at a meeting of stockholders or to express consent to corporate action in writing without a 
meeting may authorize another person or persons to act for such stockholder by proxy, but no such proxy shall be voted or acted upon 
after three years from its date, unless the proxy provides for a longer period. A proxy shall be irrevocable if it states that it is irrevocable 
and if, and only as long as, it is coupled with an interest sufficient in law to support an irrevocable power. A stockholder may revoke any 
proxy which is not irrevocable by attending the meeting and voting in person or by delivering to the secretary of the Corporation a 
revocation of the proxy or a new proxy bearing a later date. Voting at meetings of stockholders need not be by written ballot.

(c)Any action required or permitted to be taken at any meeting of stockholders may, except as otherwise required by law or the 
Certificate of Incorporation, be taken without a meeting, without prior notice and without a vote, if a consent in writing, setting forth the 
action so taken, shall be signed by the holders of record of the issued and outstanding capital stock of the Corporation having a majority 
of votes that would be necessary to authorize or take such action at a meeting at which all shares entitled to vote thereon were present 
and voted, and the writing or writings are filed with the minutes of proceedings of the stockholders.  Prompt notice of the taking of 
corporate action without a meeting by less than unanimous written consent shall be given to those stockholders who have not consented 
in writing.

SECTION 2.08 Inspectors.  The Board of Directors, in advance of any meeting, may, but need not, appoint one or more 
inspectors of election to act at the meeting or any adjournment thereof.  If an inspector or inspectors are not so appointed, the person 
presiding at the meeting may, but need not, appoint one or more inspectors.  In case any person who may be appointed as an inspector 
fails to appear or act, the vacancy may be filled by appointment made by the directors in advance of the meeting or at the meeting by the 
person presiding thereat.  Each inspector, if any, before discharging his or her duties, shall take and sign an oath faithfully to execute the 
duties of inspector at such meeting with strict impartiality and according to the best of his or her ability.  The inspector or inspectors, if 
any, shall determine the number of shares of stock outstanding and the voting power of each, the shares of stock represented at the 
meeting, the existence of a quorum, and the validity and effect of proxies, and shall receive votes, ballots or consents, hear and determine 
all challenges and questions arising in connection with the right to vote, count and tabulate all votes, ballots or consents, determine the 
result, and do such acts as are proper to conduct the election or vote with fairness to all stockholders.  On request of the person presiding 
at the meeting, the inspector or inspectors, if any, shall make a report in writing of any challenge, question or matter determined by such 
inspector or inspectors and execute a certificate of any fact found by such inspector or inspectors.

 



 
SECTION 2.09 Fixing the Record Date. In order that the Corporation may determine the stockholders entitled to notice of or to 

vote at any meeting of stockholders or any adjournment thereof, or entitled to express consent to corporate action in writing without a 
meeting, or entitled to receive payment of any dividend or other distribution or allotment of any rights, or entitled to exercise any rights in 
respect of any change, conversion or exchange of stock, or for the purpose of any other lawful action, the Board of Directors may fix a 
record date, which shall not be more than 60 nor less than 10 days before the date of such meeting, and no more than 60 days prior to any 
other such action.  A determination of stockholders of record entitled to notice of or to vote at a meeting of stockholders shall apply to 
any adjournment of the meeting; provided, however, that the Board of Directors may fix a new record date for the determination of 
stockholders entitled to vote at the adjourned meeting and in such case shall also fix as the record date for stockholders entitled to notice 
of such adjourned meeting the same or an earlier date as that fixed for the determination of stockholders entitled to vote therewith at the 
adjourned meeting.

ARTICLE III

BOARD OF DIRECTORS

SECTION 3.01 General Powers.  The business, property and affairs of the Corporation shall be managed by, or under the 
direction of, the Board of Directors.  In addition to the powers and authorities these Bylaws expressly confer upon it, the Board of 
Directors may exercise all such powers of the Corporation and do all such lawful acts and things as are not by law, the Certificate of 
Incorporation or these Bylaws required to be exercised or done by the stockholders.

SECTION 3.02 Number and Tenure.   The Board of Directors shall consist of not less than one member, the exact number of 
which shall initially be fixed by the incorporator of the Corporation and thereafter from time to time by the Board of Directors or the 
holders of a majority of the outstanding shares.  Except as provided in Section 3.03, directors shall be elected by a plurality of the votes 
cast at the annual meetings of stockholders and each director so elected shall hold office until the next annual meeting of stockholders 
and until such director's successor is duly elected and qualified, or until such director's earlier death, resignation or removal.  Any 
director may resign at any time upon written notice to the Corporation.  Directors need not be stockholders.   

SECTION 3.03 Vacancies.  Unless otherwise required by law or the Certificate of Incorporation, vacancies arising through 
death, resignation, removal, an increase in the number of directors or otherwise may be filled by the affirmative vote of a majority of the 
remaining members of the Board of Directors, though less than a quorum, the affirmative vote of the holders of a majority of the 
outstanding shares, or by a sole remaining director, and the directors so chosen shall hold office until the earlier of the expiration of the 
term of office of the director whom he or she has replaced, a successor is duly elected and qualified or the earlier of such director's death, 
resignation or removal.

SECTION 3.04 Resignation.  Any director may resign at any time by notice given in writing or by electronic transmission to 
the Corporation. Such resignation shall take effect at the date of receipt of such notice by the Corporation or at such later time as is 
therein specified.

 



 
SECTION 3.05 Meetings.  The Board of Directors may hold meetings, both regular and special, either within or without the 

State of Delaware.  Regular meetings of the Board of Directors may be held without notice at such time and at such place as may from 
time to time be determined by the Board of Directors.  Special meetings of the Board of Directors may be held at such times and places 
as may be determined by the chairman or by any director.  Notice of each special meeting of the Board of Directors shall be given to each 
director by mailing the same at least 48 hours before the date of the meeting, or by telegraphing, telephoning or emailing the same or by 
delivering the same personally not later than twenty-four hours before the date of the meeting.

SECTION 3.06 Quorum.  Except as otherwise provided by law, at all meetings of the Board of Directors, a majority of the 
directors then in office shall constitute a quorum for the transaction of business and the act of a majority of the directors present at any 
meeting at which there is a quorum shall be the act of the Board of Directors.  If a quorum shall not be present at any meeting of the 
Board of Directors, the directors present thereat may adjourn the meeting from time to time, without notice other than announcement at 
the meeting of the time and place of the adjourned meeting, until a quorum shall be present.

SECTION 3.07 Actions by Written Consent.  Unless otherwise provided in the Certificate of Incorporation or these Bylaws, 
any action required or permitted to be taken at any meeting of the Board of Directors or of any committee thereof may be taken without a 
meeting, if all the members of the Board of Directors or committee, as the case may be, consent thereto in writing, and the writing or 
writings are filed with the minutes of proceedings of the Board of Directors or committee.

SECTION 3.08 Committees.  The Board of Directors may, by resolution passed by a majority of the whole Board of Directors, 
designate one or more committees, each committee to consist of one or more directors of the Corporation.  The Board of Directors may 
designate one or more directors as alternate members of any committee, who may replace any absent or disqualified member at any 
meeting of the committee.  In the absence or disqualification of a member of the committee, the member or members present at any 
meeting and not disqualified from voting, whether or not a quorum, may unanimously appoint another member of the Board of Directors 
to act at the meeting in place of any such absent or disqualified member.  Any such committee, to the extent permitted by law and 
provided in these Bylaws or in the resolution of the Board of Directors designating such committee, or an amendment to such resolution, 
shall have and may exercise all the powers and authority of the Board of Directors in the management of the business and affairs of the 
Corporation, and may authorize the seal of the Corporation to be affixed to all papers which may require it.

SECTION 3.09 Meetings by Means of Conference Telephone.  Unless otherwise provided by the Certificate of Incorporation 
or these Bylaws, members of the Board of Directors, or any committee designated by the Board of Directors, may participate in a 
meeting of the Board of Directors or such committee by means of a conference telephone or similar communication equipment by means 
of which all persons participating in the meeting can hear each other, and such participation in a meeting pursuant to this Section 3.09 
shall constitute presence at such meeting.

 



 
ARTICLE IV

OFFICERS

SECTION 4.01 Election; Qualification; Term.  The Board of Directors may, if it so determines, elect a Chairman of the Board 
from among its members.  The Board of Directors may also elect a Chief Executive Officer, a President, a Secretary, one or more Vice 
Presidents, one or more Assistant Secretaries, a Chief Financial Officer, one or more Assistant Treasurers and such other officers as it so 
determines.  Any number of offices may be held by the same person.  Each officer shall hold office until the first meeting of the Board 
of Directors after the annual meeting of stockholders next succeeding his or her election, and until his or her successor is elected and 
qualified or until his or her earlier death, resignation or removal.

SECTION 4.02 Resignation; Removal; Vacancies.  Any officer may resign at any time by giving written notice to the 
Chairman of the Board, if any, the President or the Secretary.  Unless otherwise stated in a notice of resignation, it shall take effect when 
received by the officer to whom it is directed, without any need for its acceptance.  The Board of Directors may remove any officer with 
or without cause at any time, but such removal shall be without prejudice to the contractual rights of such officer, if any, with the 
Corporation.  A vacancy occurring in any office of the Corporation may be filled for the unexpired portion of the term thereof by the 
Board of Directors at any regular or special meeting.

SECTION 4.03 Powers and Duties of Executive Officers.  The powers and duties of the officers of the corporation shall be as 
provided from time to time by resolution of the Board of Directors. In the absence of such resolution, the respective officers shall have 
the powers and shall discharge the duties customarily and usually held and performed by like officers of corporations similar in 
organization and business purposes to the Corporation subject to the control of the Board of Directors.

SECTION 4.04 Compensation.  The salaries of all officers of the Corporation shall be fixed from time to time by the Board of 
Directors and no officer shall be prevented from receiving such salary by reason of the fact that he or she is also a director of the 
Corporation.

SECTION 4.05 Delegation of Duties.  In case any officer is absent, or for any other reason that the Board of Directors may 
deem sufficient, the president or the Board of Directors may delegate for the time being the powers or duties of such officer to any other 
officer or to any director.

ARTICLE V

STOCK CERTIFICATES

SECTION 5.01 Uncertificated Shares. Unless otherwise provided by resolution of the Board of Directors, each class or series 
of shares of the Corporation’s capital stock shall be issued in uncertificated form pursuant to the customary arrangements for issuing 
shares in such form. The name of the holder of record of the shares represented thereby, with the number of such shares and the date of 
issue, shall be entered on the books of the Corporation.

 



 
SECTION 5.02 Transfers of Shares.  Transfers of shares of the Corporation shall be made only on the books of the Corporation 

by the holder of record thereof or by his or her legal representative, who shall furnish proper evidence of authority to transfer, or by his 
or her attorney thereunto authorized by power of attorney duly executed and filed with the Secretary of the Corporation, and on surrender 
for cancellation of the certificate for such shares.  The person in whose name shares stand on the books of the Corporation shall be 
deemed the owner thereof for all purposes as regards the Corporation.

SECTION 5.03 Stockholders of Record.  The Corporation shall be entitled to treat the holder of record of any stock of the 
Corporation as the holder thereof and shall not be bound to recognize any equitable or other claim to or interest in such stock on the part 
of any other person, whether or not it shall have express or other notice thereof, except as otherwise required by the laws of the State of 
Delaware.  

ARTICLE VI

INDEMNIFICATION

SECTION 6.01 Indemnification Obligation.   The Corporation shall indemnify, to the fullest extent permitted by applicable law 
as it presently exists or may hereafter be amended, any director or officer of the Corporation who was or is a party or is threatened to be 
made a party to any threatened, pending or completed action, suit or proceeding, whether civil, criminal, administrative or investigative 
(a “Proceeding”), by reason of the fact that such person is or was a director or officer of the Corporation, or is or was serving at the 
request of the Corporation as a director, officer, employee or agent of another corporation, partnership, joint venture, trust or other 
enterprise, including service with respect to employee benefits plans, against expenses (including attorneys’ fees), judgments, losses, 
fines and amounts paid in settlement (collectively, “Losses”) actually and reasonably incurred by such person in connection with such 
Proceeding if such person acted in good faith and in a manner such person reasonably believed to be in or not opposed to the best 
interests of the Corporation, and, with respect to any criminal action or proceeding, had no reasonable cause to believe such person’s 
conduct was unlawful.  Notwithstanding the preceding sentence, the Corporation shall be required to indemnify a person in connection 
with a Proceeding commenced by such person only if the commencement of such Proceeding was authorized in the specific case by the 
Board of Directors.

The Corporation shall have the power to indemnify, to the fullest extent permitted by applicable law as it presently exists or 
may hereafter be amended, any person who was or is a party or is threatened to be made a party to any Proceeding by reason of the fact 
that such person is or was an employee or agent of the Corporation, or is or was serving at the request of the Corporation as a director, 
officer, employee or agent of another corporation, partnership, joint venture, trust or other enterprise, including service with respect to 
employee benefits plans, against Losses actually and reasonably incurred by such person in connection with such Proceeding if such 
person acted in good faith and in a manner such person reasonably believed to be in or not opposed to the best interests of the 
Corporation, and, with respect to any criminal action or proceeding, had no reasonable cause to believe such person’s conduct was 
unlawful.
 
 



 
SECTION 6.02 Advance of Expenses.  Expenses incurred by a director or officer of the Corporation in defending a Proceeding 

shall be paid by the Corporation in advance of the final disposition of such Proceeding subject to the provisions of the General 
Corporation Law of the State of Delaware or any other any applicable statutes.

SECTION 6.03 Non-Exclusivity of Rights.  The rights conferred on any person by this Article VI shall not be exclusive of any 
other rights which such person may have or hereafter acquire under any statute, provision of the Certificate of Incorporation, these 
Bylaws, agreement, vote of stockholders or disinterested directors or otherwise.

SECTION 6.04 Other Indemnification.  Given that certain jointly indemnifiable claims (as defined below) may arise due to 
indemnification provided by certain indemnitee-related entities (as defined below) to the indemnified parties pursuant to this Article VI 
(each an “Indemnified Party” and together, the “Indemnified Parties”), the Corporation shall be fully and primarily responsible for the 
payment to the Indemnified Parties in respect of indemnification or advancement of expenses in connection with any such jointly 
indemnifiable claims, pursuant to and in accordance with the terms of this Section 6.04, irrespective of any right of recovery the 
Indemnified Parties may have from the indemnitee-related entities.  Under no circumstance shall the Corporation be entitled to any right 
of subrogation or contribution by the indemnitee-related entities and no right of advancement or recovery the Indemnified Parties may 
have from the indemnitee-related entities shall reduce or otherwise alter the rights of the Indemnified Parties or the obligations of the 
Corporation hereunder.  In the event that any of the indemnitee-related entities shall make any payment to any of the Indemnified Parties 
in respect of indemnification or advancement of expenses with respect to any jointly indemnifiable claim, the indemnitee-related entity 
making such payment shall be subrogated to the extent of such payment to all of the rights of recovery of such Indemnified Parties 
against the Corporation, and the Indemnified Parties shall execute all papers reasonably required and shall do all things that may be 
reasonably necessary to secure such rights, including the execution of such documents as may be necessary to enable the indemnitee-
related entities effectively to bring suit to enforce such rights.  Each of the indemnitee-related entities shall be third-party beneficiaries 
with respect to this Section 6.04, entitled to enforce this Section 6.04.  

For purposes of this Section 6.04, the following terms shall have the following meanings: 
 
(1)   The term “indemnitee-related entities” means any corporation, limited liability company, partnership, joint venture, trust, employee 
benefit plan or other enterprise (other than the Corporation) from whom an Indemnified Party may be entitled to indemnification or 
advancement of expenses on account of Proceedings or Losses with respect to which, in whole or in part, the Corporation may also have 
an indemnification or advancement obligation. 
 
(2)   The term “jointly indemnifiable claims” shall be broadly construed and shall include, without limitation, Proceeding for which any 
of the Indemnified Parties shall be entitled to indemnification or advancement of expenses from both (i) the Corporation, on the one 
hand, and (ii) any indemnitee-related entity pursuant to any other agreement between any indemnitee-related entity and the Indemnified 
Party pursuant to which such Indemnified Party is indemnified, the laws of the jurisdiction of incorporation or organization of any 
indemnitee-related entity and/or the certificate of incorporation, certificate of organization, bylaws, partnership agreement, operating 
 



 
agreement, certificate of formation, certificate of limited partnership or other organizational documents or governing of any indemnitee-
related entity, on the other hand.
 

SECTION 6.05 Amendment or Repeal.  Any repeal or modification of the foregoing provisions of this Article VI shall not 
adversely affect any right or protection hereunder of any person in respect of any act or omission occurring prior to the time of such 
repeal or modification.

ARTICLE VII 

GENERAL PROVISIONS

SECTION 7.01 Seal.  The corporate seal, if any, shall have the name of the Corporation inscribed thereon and shall be in such 
form as may be approved from time to time by the Board of Directors.  

SECTION 7.02 Dividends.  Dividends, if any, upon the capital stock of the Corporation, subject to the provisions of the 
Certificate of Incorporation, may be declared by the Board of Directors at any regular or special meeting and may be paid in cash, in 
property or in shares of the capital stock.  Before payment of any dividend, there may be set aside out of any funds of the Corporation 
available for dividends such sum or sums as the Board of Directors from time to time, in its absolute discretion, deems proper as a reserve 
or reserves to meet contingencies, or for equalizing dividends, or for repairing or maintaining any property of the Corporation or for any 
other purpose, and the Board of Directors may modify or abolish any such reserve.

SECTION 7.03 Fiscal Year.  The fiscal year of the Corporation shall be fixed, and shall be subject to change, by the Board of 
Directors.  Unless otherwise fixed by the Board of Directors, the fiscal year of the Corporation shall be the calendar year.

SECTION 7.04 Waiver of Notice.  Whenever notice is required to be given by these Bylaws or by the Certificate of 
Incorporation or by law, a written waiver thereof, signed by the person or persons entitled to such notice, whether before or after the time 
stated therein, shall be deemed equivalent to notice.

SECTION 7.05 Conflict with Applicable Law or Certificate of Incorporation.  These by-laws are adopted subject to any 
applicable law and the Certificate of Incorporation. Whenever these by-laws may conflict with any applicable law or the Certificate of 
Incorporation, such conflict shall be resolved in favor of such law or the Certificate of Incorporation.

 
 

ARTICLE VIII

AMENDMENTS

SECTION 8.01 These Bylaws may be amended, altered, changed, adopted and repealed or any new by-laws may be adopted by 
the Board of Directors.  If the Board of Directors makes, amends or repeals any bylaw, the Corporation shall report in writing the 
substance of the change to the stockholders entitled to vote on amending the Bylaws, with or before notice of the next 

 



 
stockholders meeting.  The stockholders may make additional bylaws and may alter and repeal any bylaws whether such bylaws were 
originally adopted by them or otherwise.

 
 

* * *
 

 
 
 




